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Pune court stays society resolution banning owners from giving flats on rent to students
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‘The court ruling came when it was hearing a case between Swapnil Arthamwar versus Vanraj Cooperative Housing Society

In a ruling that could benefit many students who seek flats to stay and pursue education in the city, a co-operative court in Pune has stayed a
resolution passed by a residential society which had made it binding for a flat owner to seek written permission from the society management
before renting out the flat to a student. The court in its order issued on July 6, although it was made available this week, termed the action by

the housing society in Pune as “illegal” to prohibit renting out flats to students.

—

The court ruling came when it was hearing a case between Swapnil Arthamwar versus Vanraj Cooperative Housing Society. Arthamwar had
approached the court seeking temporary injunction against the housing society to restrain it from execution and implementation of a
resolution passed in the annual general meeting (AGM) during July 2022 that barred petitioner from renting out flat to students.

Co-operative Court Judge AS Wanve in the judgement stated that Maharashtra Co-operative Societies (MCS) Act, 1960, MCS Rules 1961 and
bye-laws of society does not give any power to housing society to decide who will be tenant in its building. The court observed that the
residential society has no power to ban a particular person or group of persons to be tenant in its building.

The housing society in its argument had submitted that there are a few members like disputants (petitioner), who are not residing in society
but using their flats for commercial purposes by letting it out to outsiders particularly for the occupation by a group i.e. minimum 4-5 students

for commercial gains.

The occupation of students in respective flats is otherwise illegal and contrary to the provision of bye-laws of the opponent society, said the
housing society in its argument. It had further submitted that even though it is mandatory for flat owners to give details of tenants who
occupy the flat, including Aadhaar Card, most of the disputants fail to do so even after demanding for the same by the manager of the society,
thereby put the residential society at security risk.

The court, however, observed that, “The opponent society by giving individual notice November 22, 2022, has peremptorily instru. ="'
concerned flat holders/disputants that they cannot exploit the prime and peaceful situation of the society for fabulous commercial gain. Such
an act is contrary to the co-operative principles and encroaches upon the civil rights of the members and residents in the society.”
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IN THE COURT OF HONORABLE JUDGE, CO-OPERATIVE COURT
NO.2, PUNE AT PUNE

(Presided over by — Shri. A. S. Wanve- Judge.)
Dispute No. 08/2023

Mr. Swapnil Dnyanoba Arthamwar & Others ~ --—---- Disputants
V/s.
Vanraj Co-operative Housing Society Ltd. - Opponent

ORDER BELOW EXH-5
(Dictated and pronounced on 06/07/2023)
1] This is an application filed by the disputant for Temporary Injunction

against opponents to restrain them from execution and implementation of
resolution No.8 passed in Annual General Meeting dated 17/07/2022. On the
grounds more specifically mentioned in dispute application, mainly on the
ground that, the disputants are member of opponent society and holding flats in
the opponent society. Disputants have given their respective flats on leave and
license basis. Since from the taking over of charge by the new Managing
Committee, the new Managing Committee giving step motherly treatment to the
Non-occupant member of the society. The disputants being owner of their
respective flats are free to give their flats on leave and license basis by
complying the provision of Bye-laws of the opponent society. As per the bye-
laws there is no need of any prior permission of society for leasing and renting
of the flat.

2] The Chairman / Secretary of the opponent society without serving the

notice, called the Annual General Meeting of the society on 17/07/2022 and
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illegal Agenda taken for discussion under subject No.8 about tenants in the
society and illegal, arbitrary resolution passed to ban student tenants and also
resolved if any member violets the same he / she shall be ceased to be member
of the society and suggested to take action on such member. Further resolved
that, mandatory prior written permission require for the renting and leasing the
flats in the society to any tenant. This resolution is illegal and discriminating.
The discrimination by the society is illegal and against the law.

3]  The requirement of obtaining the prior permission from the society to
give the flat on leave and license basis has been removed from new Model Bye-
laws. Members only need to inform the society about the flat being given on
rent. Opponent society also threaten the disputants that, they will increase the
said penalty from Rs.10,000/- to Rs.50,000/- this penalty and increase of
penalty is against bye-laws No.164A.

4] The resolution No.8 passed in Annual General Meeting dated 17/07/2022
is illegal and requires to be stayed.

5] Show Cause Notice of this application is duly served to the opponent
society. Opponent society appeared through advocate and objected this
application on the grounds more specifically mentioned in its reply which is at
Exh-13 and written statement which is at Exh-16. The main defense of
opponent society is that, the application filled by the disputants are for stay and
is not maintainable under Section 95 of the M. C. S. Act, 1960. The application
is not verified and not supported by the affidavit. There is no provision in law
to adopt the contents of dispute as contents of stay application. The contents of
para No.2 & 3 of the dispute application are deny and contents are
grammatically incorrect and do not make sense. The prayer of stay application
are not mentioned in main dispute application. Therefore, disputants are not

entitle for the relief.
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6] In the written statement opponent society taken the defense of non
joinder of necessary parties. The disputants has not taken permission from the
society to give their flat on leave and license basis and committed breach of
bye-laws of the opponent society. The Agenda notice of the Annual General
Meeting is duly served upon all members.

7] The occupants of the disputed flats are misbehaving to such a extent that,
they have surpassed all standards of decency. The concern flat holders where
informed from time to time by phone calls or personally when they visited
society. The disputants who are not residing in the society would know that
occupants occupying the flats peacefully and without any hindrance to the day
to day running of the society, such statement is absolutely full of contradiction
and far away from truth. The disputants do not have any legal rights to speak
on the working of the society as well as peace and tranquility in the society.

8] The opponent society submits that, there are few members like
disputants, who are not residing in society but exploiting their flats for
commercial purposes by letting out the same to the outsiders particularly for the
occupation by group of students i.e. minimum 4-5 students to occupy their flats
for aforesaid commercial purpose. The occupation of the students in the
respective flats is otherwise illegal and contrary to the provision of bye-laws of
the opponent society. It is further submitted that even though it is mandatory
for the flat owners to give details of the tenants who occupy the flat including
Aadhar Card, most of the disputants even after demanding for the same by the
manager of the society. They have put the society at security risk.

9] The opponent society states that, the said occupants are not using the flats
quietly and peacefully ultimately causing nuisance to the residents in the
society. The opponent society further states that, they are wasting the water to
large extent as well as throwing rubbish and there by creating unhealthy

atmosphere in the society. Not only this, they and their friends oftenly occupy
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the common parking spaces either by sitting on the vehicles or otherwise
indulge in indecent acts. The society had received complaints from various
members who are mostly senior citizen and have lot of medical problems. It is
further submitted that due to heavy egress and ingress of outsiders and their
vehicles in the society premises lot of security problems are created from time
to time. The said students are also littering in the open space of the society with
indecent clothing which has affected decency in the society. There are repeated
directions given by the office bearers of opponent society to stop use of the flat
by students. However no heed was paid to the requests and the illegalities are
being perpetuated. The Office Bearers of opponent society have repeatedly
brought to the knowledge of the occupants about their misbehavior but there is
no correction in the behavior. Therefore, the society in its General Body
Meeting held on 17/07/2022 unanimously decided to authorize the Managing
Committee to take necessary steps. The opponent society also tried to contact
the flat holders but it was unfortunate that, there was no response from them.

10] The opponent society states that the bye-laws of the society contemplate
compliance of certain rules for letting out the flat. It is very sorry state of
affairs that the concerned disputants have fragrantly violated the bye-laws of the
society. The opponent society states it was unanimously decided in the said
General Body Meeting that on or before 30/10/2022 the owner of the flat shall
remove the students from his/her flat and if same is not done then penalty of
Rs.10,000/- per month will be levied on erring members. The said resolution is
well within knowledge of the disputants. All the members of the society have
accepted the said resolution and in pursuance of the same the committee has
taken steps to implement it.

11] The opponent society by giving individual notice on 22/11/2022 has
peremptorily instructed concerned flat holders/disputants that they cannot

exploit the prime and peaceful situation of the society for fabulous commercial
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gain. Such act is contrary to the Co-operative principles and encroaching upon
the civil rights of the members and residents in the society. It is further
submitted that as the names of the occupants are not known to the society the
copy of the notice were pasted outside the each concerned flats at conspicuous
place. To the said notices as usual there is no response from any of the
concerned flat holder/disputants. It all goes to show that the disputants have no
intention to discharge their obligation either as member or as flat holder living
in community. It is so because they themselves are not residing in the society,
but they just want to exploit their flats for commercial gain as if it is free hold
property. Hence serious judicial notice needs to be taken by the court as
disputants who are claiming alleged rights as per constitution are not behaving
property as responsible citizen of the Nation.

12] Considering the rival pleadings of the parties and documents filed on
record following points arise for my determination I give my findings thereon

supported with reasons as under.

Sr No. Point Findings

1 Whether prima facie case is in favour of the|In the affirmative
applicant?

2 Whether the balance of convenience is in|In the affirmative

favour of the applicant?

3 Whether applicant will suffer from irreparable|In the affirmative
loss if, injunction as prayed for is not granted?
4 What order? As per final order
REASONS

As to point No. 1 to 3.

13] Heard learned advocate Shri. K. B. Lahane for the disputants/Applicants
at length.

14] Heard learned advocate Shri. D. P. Khurjekar for the opponent society at
length.
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15] Ld. Adv. For the disputant argued that, resolution No.8 passed in
A.G.M. dated 17/07/2022 is illegal. As per Bye-law No.100, agenda notice of
meeting 1s to be served before 14 days of the meeting. Opponent society has
not issued / served the agenda notice on the disputant 14 days prior to the
meeting. As per bye-law No.109 the draft minutes of meeting are not circulated.
In the bye-law No.166 the procedure for imposing penalty is prescribed. The
opponent society has not complied this procedure. The opponent society had
filed on record the complaint along with list Exh-18 at serial No.1. This
complaint is filed on 01/07/2022 and the notices was issued to the disputants on
22/11/2022. The resolution No.8 passed in A.G.M. dated 17/07/2022 is illegal
and against the provision of law and bye-law. Supporting affidavit of
application is at Exh-6 & 7.

16] Ld. Adv. For the opponent argued that, stay application can not be filled
under Section 95 of the M.C.S. Act,1960. There is no any pleading in respect
of irreparable loss. The prayer of interim application Exh-5 is not incorporated
in the dispute application there fore it can not be granted. The disputants has
not complied bye-law No0.43(1) of the society. Disputants are not residing in
their flats they wants to commercially exploit their property. The resolution
No.8 gives authority to the committee to take legal action, injunction can not be
granted to restrain from taking legal action. Opponent society is having total 86
members out of which 10 are the disputants hence the majority of the members
are in favour of the resolution.

17] The present dispute is filled by the disputants under Section 91 of the
M.C.S. Act, 1960. Section 95 of the M.C.S. Act, 1960 gives power to the Co-
operative Court to pass interlocutory order pending the decision in the dispute.
Present application is filled by the disputants for interim relief and the title of
this application is mentioned as ‘Stay Application’. The interim relief which is

prayed by the disputant in this application is read as:- a) Pending hearing and
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final disposal of the present dispute, the execution and operation, implantation
of the said subject No§ of the Annual General Body Meeting dated 17/07/2022
may kindly be stayed. b) The respondents be restrained from taking or from
acting on subject No.8 and resolution on the said subject No.8 of the Annual
General Body Meeting dated 17/07/2022, during the pendancy of this
dispute/application.

18] Sub-Section (4) of Section 95 of M.C.S. Act, 1960 reads as :---- (4) The
Co-operative Court, the Registrar or the authorized person, as the case may be,
may in order to prevent the ends of justice being defeated make such
interlocutory orders pending the decision in a dispute refereed to in sub-section
(1) as may appear to be just and convenient.

Application filled by the disputants at Exh-5 is covered under Sub-
section (4) of Section 95 of MCS Act, 1960. and this Court can pass the interim
order as prayed for if it appeared to be just and convenient to prevent the ends
of justice being defeated.

19] Ld. Adv. For the opponent society relied upon bye-law No.43 (1)of the
bye-laws of the opponent society. Copy of which is filled on record along with
list Exh-20. For ready reference this bye-law is reproduced hereunder:-

--- 43 (1) A member may, with the previous permission in writing of the
Committee, sub-let or give on leave and license basis or care-taker basis his
flat or part thereof or part with its possession in any other manner under the
following circumstances:

(I)  Where the member is required to go out of the area of operation of the
society for a long duration on account of exigencies of service or business or
on account of the prolonged illness,

(ii)  Where the member is unable to occupy the flat owing to absence of
facilities for education of his children or is unable to secure admission to the

school in the locality for them.
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(iii) Where his employer, with a view to ensure efficient discharge of duties,
requires him to stay in the accommodation allotted to him by his employer.
(iv)  Where a member satisfies the Committee about his inability to occupy or
continue to occupy the flat for any other genuine reasons;

Ld. Adv. For the disputant argued that, as per Model Bye-law No.42 (2)
permission of society is not required to sublet the flat. As per the directions of
the Hon’ble Registrar of Co-operative Societies it is compulsory for all societies
to adopt the Model bye-laws. It is not known to the disputants whether Model
bye-laws was adopted or not yet adopted by the opponent society.

20] Resolution No.8 passed in A.G.M. dated 17/07/2022 is challenged by the
disputants the copy of this resolution is filled on record along with list Exh-3 at
serial No.1 for ready reference this resolution is reproduced hereunder which is

in Marathi Script :-
faor .8

o - FrErEdmdfe At

AT, AT T, TH= TeTeT AT THIE AA Feeie oex, 50 ATRAT AT dHed =
A @A, F HEEEE FIATSETor SETEEt a@t A aqed i@ wIveaTal TRt
ATSHLT AT I ATel. o8 qATAA. AEECHE Tee TSI 33 74d o8 qArad. FTa< 4.
ANTTET ATgd T I9¥ T Iraraad @=e arae ar@tad. a7 Fuamay |t e / 247 Tieler
aae Arfedt fGet. FEEa o afig 9w TR aHd fFEr 7ied. qErEda oiadr @
STTaae Sa AT sgTel ATaTad Ao SvgT= aeadT Jied e,

TAT ATIF-ATIF FAT g1 ATETIET FHIVATET THEHA TS SATITH Fal AT
TATTHS ST AT,

faeie 30 AFeraT 2022 T TS FHEUATA Had TATHEET 0T ATl F ATHAL
TETET T4 10,000/- ST AIZAT &2 FoeA ATohT HLATS FHLME ATATH THT ST,

qrEmd=ar Faa= arew w30 e et ot R g+ i "iftaer 7 e
STAHT HeATH TS FHaHT q9HEd Y@ FAT Id 9 A wee qreard 03 aad sTeftar

FILATE g1 Thd ITAT ATl Toe oo,
T FATH [T FHLUITT ST,
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qad o, FEweit

SeTES - AT AE
AEEOANT Fefe AT I0ITEH FETIEET HIAET ASHAT AR TG

TETAEET AT TATARIT S0 ST 318 T8 |1, Tl (AT THT Fiaer.
T TF THEHAT HILATS FLOATH 99 TTAFRT FHIHSTAT SUATT AT AT ST T

EEER
LEETR G
SeTES - AT AE

From perusal of this resolution it is seen that by this resolution opponent
society banned members from giving their flats on leave and license basis to the
students and society also directed to the members to remove the students from
their flats by date 30/10/2022 and there after society will charge the penalty of
Rs.10,000/- per month and also society will proceed to cancel the membership
of the member and take over the possession of flat. The submissions of Ld.
Adv. For the opponent society that, by the disputed resolution only powers are
given to the committee to take legal action and the opponent society can not be
prevented from taking legal action, is not acceptable as from plain reading of
the resolution it is seen that the opponent society has already decided not to
allow the students as tenants and existing tenant student shall be removed and
also penalty is proposed on the members who fell to remove the students.

21] From perusal of the bye-laws of the society it is seen that, the society has
no right to decide who will or will not be the tenant. The owners of the flat who
are also members of opponent society are free to choose their tenants and they
may give their flat on leave and license basis as per their wish subject to the
compliance of existing bye-laws.

22] It is prima facie seen that the M.C.S. Act, 1960, M.C.S. Rules, 1961 and
Bye-laws of the opponent society does not give any power to the opponent

society to decide who will be the tenants in its building also the opponent



10 C C No. 08/2023
Exh-5 Order

society has no power to ban particular person or group of persons to be tenants
in its building. The resolution of opponent society will affect the entire students
who are wiling to stay as tenant in the opponent society without being any fault
on their behalf. The resolution No.8 passed in A.G.M. dated 17/07/2022 is
prima facie is illegal and opponent society is not permitted to pass any
resolution which is not in consonance with its bye-laws and the existing laws.
Opponent society is not permitted to impose unreasonable restrictions upon the
minority member on the strength of majority.

23] In the written statement opponent No.l society has pleaded some of the
incidents with intention to show that, the tenant student are using flats in a such
way that, the other members are unnecessarily compel to suffer the nuisance of
the student. In my view these pleadings / allegations can not permit the
opponent society to ban the members from giving their flats to the students on
leave and license basis as, law or bye-law does not permit the opponent society
to make such discrimination between the tenants and opponent society has no
right to choose the tenants of its members. If any tenant / member of the
opponent society is causing nuisance then the society has to deal it with as per
existing civil and or criminal laws by following due procedure of law and
opponent society is not permitted to create new rule which is not in consonance
with the existing laws.

24] In view of above discussion it is prima facie held that, resolution No.8 is
passed in AGM dated 17/07/2020 is illegal and its implementation and
execution is require to be stayed.

25] The resolution No.8 passed in A.G.M. dated 17/07/2020 1s prima facie
illegal hence, prima facie case is in favour of the applicant and if this resolution
is not stayed then on the basis of this illegal resolution opponent society will
charge penalty upon the disputants and also opponent society will compel the

disputants to remove the students from their flats as such the balance of
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convenience is in favour of disputants and if the resolution is not stayed then
the disputants and the tenant students will suffer due to illegal resolution of the
society which amounts to irreparable loss to the disputants.
26] India's first Prime Minister Shri. Pandit Jawaharlal Neharu gave Pune the
sobriquet of “Oxford of the East” during visit to the Pune city. It is no doubt
true that Pune is the city of Knowledge and in view of this many students from
all over the India came to Pune for learning and taking education. In order to
get education in Pune accommodation is required for such students and if all
Co-operative societies prevent their members to give the flats to the students on
rent then the purpose city of Knowledge will not be served.
27] In view of above discussion, I answer point No.l to 3 in the affirmative
and in answer to point No.4, I proceed to pass following order.

ORDER
1]  Application Exh-5 is allowed with cost.
2] Opponent society is restrained by an order of temporary injunction from
implementation, execution and giving effect to the resolution passed on subject

No.8 in its AGM dated 17/07/2022, till disposal of this dispute.

Date :- 06/07/2023

Pune (A. S. Wanve)
Judge
Co-operative Court No.2, Pune
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